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In contest here are rights to water, as to amounts and pressure, in anunderground water basin, known as the Murray Artesian Basin. It underliesan area in and adjacent to Murray City, lying between the Wasatch Mountainson the east and the Jordan Rir.'er or-r the west. pLaintiffs are five fa.rnilies whoown residences along vine street in Murray. Each has one or rrrore srnaLlu'ells (L-l/z to 3 inches in d'iarneter) of varying depths. Each owns establishedrights to take *'ater by rneans of therr wel.ls approved by the state Engineer.The right of the defendant Murray city derives frorn its acquisition of sevenold wells known as the Baker'w'ell.s ,o'iir, rigtrts to use 250 galLons per rni.nute(I.67 c.f. s. ) of rvater frorn the sarne underground basin. the rigfrts und.ersome of these v"elLs are prior in tirne to sorire of the pLai.ntiffs' wells and laterthan others' For a perioa of severaL years the Baker weLis had not furnishedthe perrnitted 750 gallons per rninute; and by 1959 the fLow had dirninished toaround ?20 gaLlons Per rninute. Because of this, Murray crty rnade plans toirnprove its weils' Pursuani to wrrtte;r perrnission obtained frcrn the stateEngineer on April 10, 1961" it caused. a new l5-inch weLL to be drrltred to adepth of.496 feet. It produced an exceiLent flow, of some variation, up to lI00qallons per rninute' The exact pcrential of the weiL is imrnaterial here becauseMurray city only contends for its right to draw the 750 gaLtrons of water perminute to which its ownership is nct"chaLl"rrg"a. The glkerWeil.s were perrna-nently plugged and sealed u'rrJ th" new weLl *-as put into continuous operation inMay of 1964; and in that rnonth, the change of diversion frorn the old wells to
ffin:;"jt^:il;:troved 

bv the state Eirgineer, wayne D. cridd"le, by change

Plaintiffs brought this suit in the district court against Murray cityand the state Engineer to overturn the 1"t;.;t; decision.- tr,. ground that thenew weil had dirninished the flow in their own r.r,elrs and thus deprived thern oftheir entitled water' upon a trial the district court found for the plaintiffsand entered a decree directing tle state Engineer to incorporate in his approvalof Murray's change Application No. A-3B8ithe requirement that the city rnust
:lJn;""';.";::"ffi;:'::::tothep]'aintiffswaterinarncurtandqua1ity

on appeal the defendants attack the trial cour.trs judgrnent and seekreinstatement of the decree of the state Engineer as originaiLy rnade. Theycontend (l) that the finding of the trral cor.r't that the operation of Murray city,snew well reciuced Fressures irr pLaintrffs'welrs is unsupported bv the er,,idence,(z) that the cc'rtrrt errec in fai:i:lg to rmpcse proper prote(ti'e p:ovisions in



.,--:-,,-,***.....'..:'..,,,,:..,'ii#.';.**"..;-...-..-*.,.*]..'.',=...,'.-.,..",...,,,.'l'.;:*.;'";

its replacernent orderi and (3) that tbe crder
deprives Murray City of water belcr:grng tc it
Section 5 of the Utah Constitution.

tc replace rvaiers to plaintiffs
ln vrolation of ArticLe XI,

Because of the vital irnporLance of water in this arrd region bcth ourstatutory and decisional law have been fashioned in recognlticn of the desir-ability and of the necessity of rnsuring the highest possible developrnent andof the rnost continuous beneficial use cf al.i available water wibh as little wasteas Possible. I Mo""o',."t, because und.e:ground waters cannot be observed normeasured with precision, but rnusi be deterrnined on the basis of geology,physics and hydrclogy, there are greater difficul.ties inv^olved in their aLloca-tion and regulation than with respect ta surface -aters. 2

There are sotne facts which are not in dispute. The underground basininvolved here stiLL has an abundant suppl)- of water. There fl.ows therefrorninto the Jordan River drainage rrlcre ihan 34" 000 acre fee', a;:.liual.iy. Inasrnuchas there is plenty of water availabLe in the basin, it. is appa:.-ent that t1e plarn-tiffsarenotdeprivedofwaterassuch.Whaitheyared-ggi-r@,
is a dirninution of pressure in their existi.ng welLs to furr*f-rn"r' rhe *,ater towhich they liy triirn-ii-6e rnanner they have previous!.y taken it. Al.so to beconsidered in the-cornposite picture is the fact that this is not a situaticn wherea-party (Murray city) has initiated a new withc
arrects the rlow or wells prior in tirnffid "rrnli?*]|;:,".f::l;|]:t;*';"":t"tcreate a tnore efficient trleans of taking the zl0 gaLlcns of waier per rninute frornthis basln ii icqut;"d;i-t";;rchase cf the Baker'welrs. There thus arisesthe foundationaL question as to whether a r'ater user, *,hos. *Lrr for sorrre reasonor another is not producing the waier to rn,hich he is entitLed, may i.rnprove hisrnethod of taking his entitlernent of water frorn the basin. That in rnost circum-stances this question should be ansv,'ered in the affirrnative is clear.ly indicatedby Sec. 73-3-3, U. C. A. 1953, which provides that:

Any person entitled to the r-rse of water rnav charige thepl?g: of dl.version or use and rnay us" ,h" *ffipurposes than that for which rr was originalr.y appropriated,

rf we 100k at the just-quoted portion of the statute by itself there would-seern to be no question that it is intended as an affirrnative'gi^n, of the right tochange the diversion in order to put water to the best possible use; nor that sucha change Applicaiion should-be g'anted unless there is a showi.ng that it irnpairsthe vested right of another. 4 we are constrained to further rernark the appsren?\
;;J,"ff;;'Ji;,'"-?"ff.?"",',;:l_31:iri:T.j,"#:1.,::t"'i"ji": 

Ti:1flx-il::+the Baker wells' or frorn the new well, should have the sarne net effect on the .1u'ater level of the basin, and not infringe on the plaintiffsr rights, so long as it Jtook no rnore than that arnount of waterl Nevertheless, therJ are other consider-ations to t'e reckoned with. The quoted statute, sec. T3-3-3, further provides:rrBut no such change shall be made if it irnparr: 
?r.u vested right without justcornPensation' tt The trial court, upon the lriaL de novo pro".?rr"e allowed undersecs' 73-3-14 and 15, found that the new well did adversely affect the flow in

:1::t"":*::"".1;1";,-::::,,::i i",,n":" i, ;;1." subsrantiar evidence in the rec_;i." Ji:il:T,?:::::: ;: T;,::;:..

-

(Jwhether above or under the grouad are hereb;,r decl.a;ed to be the property of the -.

l$ii:,: .tl1,r::: _!l _r-.?, 
iBeneficiai,le-.o*r, be the basis, the rneasure anrithe lirnit of an rights to the use of warer i" thi; ";"::Jff'": JJ=:i"";:"::;,Justesen vo Olsen, g5 Utah t5g, 4-0 ,,.2d g0; .l'rathall v. Johnson, g5 Utah 50"40 P' 2d755; Riordan v' w""t*ooa, r-I5 u taL'2I5, 

^203 
p.2i i'2.2, 

^and. ArnericanFork Irr. Co., et a1.-, ;.'l-i;,k;, .et aI.l IZi^^Uiah 90, 239 p.Zo. ruu.2.. Spencer v. Bliss,'Oo N. rral- iO, iel,p-.2i"2'zl ( 1955); Raphael J. Moses, BasicGroundwater Problerns (Fourteenth Anrr.ra1) Rocky Mountain Minerai. Law I:rsti-tute, 50 I at 5 143. Thugl" ifr"t't"spect different frorn the case of Currerrt Creek Ilr. Co. v.Andrervs, 9 Utah zd'324, j++-i.zd-ste iigsij. 
.

1', "T"lt? ?r?:il'rl"rtTri'r"'oi: :At:*#i:ri;i." ; Boundarv springs water us ers,
No. llZtl -z-



It was in irnplementation cf .:,is fir:.dirg that the trial,. court, as author-ized under Sec. 73-3-2,3, pro-crded ihat Mu:-ia-y City r?mrrst at his so1e cost
fr?alently replace tc the pla.n;-ffs'd:e:n: ir arnouni a:rd q.uai:ty e{rral. to thelevel of their prior useo rl This imposes upon Mr:rray city a sweepi::g andp-erva'sive !esponsibifi.ty. I: scerns tantarnc:nt !c:eq;:iring;: io ins.re tc theplaintiffs a co;rtinuous suppl.y of LCOV, of tbei; aLlo:ted flcw-henceforward,i' €" we assurne, forever. Sorne questions arise in cnets rnind.. in view ofthe lack of exact know!.edge concernj.ng nurnerous factors involved in under-ground water basins, includi.ng unpredictable variat:.ons in future cond.itions,such as the annual precipitation. a:rd recharge of the basin, rhe rn,cvement ofwaters in aquifers, the drainage, bolh above and below ground, and unfore-seeable changes in any of the fc:egoing, how could anyone presage withaccuracy that the plaintiffsrrvc_1Ls w:,;id ha.ve had a LOC% cc,--;i._:urn of theirallotted flow trperrnanentiyr! ? Frc:n whai we ha.ve been abie :c Learn aboutunderground watel it seerns obvi:';s tl.;-t any de cree so rlset j.n concretetlcould prove to be highly iaequita.bi.e zr.;rc inccnsisrent wi:l the objecti.ves ofour water law as set forth he:,ein. in order to harrncrrize wi..ih rhcse objec-tives and to have-a reai.istic appJ.ication tc ihe righus t: the use of water anysuch decree should be underst:od as rclaring to ihe then existing conditionsas shown by the evidence in the pa:iicr:lar 

"""., ano also sheuLd be understoodas being subject to change if it is shown that there is any substanLratr. change insuch conditions.

Nc. llZtl

I

i

I
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rt is shown here that ali of the weLls in question had varied sicmewhatin their flow and had dirninished sonne over the years. rnasrnuch as Muiraycityts rights (the Baker welj-s)' we:e pri.or in right to sorne cf the pl.aintiffsr,it rnay have been argued that beca*". xirt"ay cityrs welLs we3e not prcd.r:cingthe 750 gallons per rninute they were supposed to, and ihe plarntiffsrweLls weredrawing frorn the sarne basrn, the piaintlifs snourd be cornpe}led tc provideMurray City with its 750 galions per rninuie. This, of ccri-rs€r wzLS :rol done,and correctly so' The obse:vati.o:: is rnade onJ.y t,c poj.rrt up tlie faci ttratatternpting to carry out the overrirling p,rr:pcse of our *ate-r la*, of seei.ngthat all available water is put to benefi-iu.f ,r"u, and at the sarne tirne preservethe rights of individual users to a particul.ar flow of water, presents a problernwhich is perplexing indeed. rhoujh there is no precise answer, this writer _\
believes that the best approxirnation of ar: answer is to be found in recogn izing ithe necessity of analyzing the tctal sitrr:ation and_the balancing cf individual (rights in relationship to each other in a reasonabie way und.er the circurnstarr.e" \which will best serve the above stated overaltr objective 

Lrls srrcurnsf,at 
)

rf the water table in such. an und.erground basin rnust be rnaintained ata sufficiently high level to sustain pres"ri" in the wells in the higher areas,there may be water above and near the surface in the lower areas, forrningponds' rnarshesr .nd swarnps. This resuLts in wasteful losses frorn surfaceevaporation and frorn consurrlption by water-l0ving plants, tules, reeds andrushes, indigenous to such areas, which are of little or no value. There isoften further loss by unproductive drainage frorn the basin. That this is thecase here is evident frorn the fact that thlre is stil.L the ouiflow frorn this basinof rnore than 34, 000 acre feet per year. Under plaintiffs r theory, the otherwell owners in the basin, of whicn ih"=" 
"r. "".,ural. thousand, could dernandtribute frorn any werl owner, such as Murray city, who irnproved. his wel1, orperhaps even cleaned it, or rep!.aced his *orrr-o,rt pump or pipe, in order toproduce his entitlernent to water. There couid thus be set up obstacles whichwould make it irnpractical or irnpcssib:e for hirn to cb*-ain his ali.o:red flow andwhich would thwart the objectii'e of p:crnoi:ng and eirccu:,aging gre best arrdrnost efficient use of aLl available water

while the problern here under discussion rnay see,', novetr, pursued toits fundarnentals, it is in essence the sarne issue that is confrcnted so fre-quently in the law: the right of the individual as cornpa:ed tc the rights of thegroup (the state). Because of our prcneness to Iider:tifyr with indii,id.uals, ourfirst reaction and empathy often Leans to the individuaL. wh.at we sornetirneslose sight of is that tL--' rights of the individual coul.d not exisi except fcr theassurance of the grouP (the sta'te). It is onJ.y by the iorbearance of indj.vidualsin deference to the law, thar any p"r...obi."-;; secure enjoy.rnenr :rf the rieht

i
It
i
I
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i".!1 .r'i\..ifr:s'j:

to use water is able to exisL. Inasrnuch as such rights are so assured and pro-
tected only by the authority of the state, it is both logical and necessary that therights of each individual should be to scrne degree subordinate to and correlatedwith reasonable conditions and lirnitations thereon which are established by lawfor the general good. 'We believe that reflection will dernonstrate that if thisprinciple is applied with wisdorn and restraint, in d.ue consid.eration for therights of a-Ll concerned, it will be seen that the result will much better servethe grbup (all users and society) by putting to beneficial use the greatest amount
of available waterr arrd ultirnately als o f or each individual therein, than would
any ruthless insistence uPon individgal rights which sirnply results in cornpetitive

.digging of deeper and deeper wells. )

Frorn the considerations relating to underground water law hereinabove
discussed there has corne to be recogni.zed what rnay be referred to as the rrrule
of reasonabrenessrt in the allocation of rights in the use of underground water.This involves an analysis of the total situation: the quantity of water available,the average annual recharge in the basin, the existing rights and their priorities.All users are required where necessary to ernploy reasonable and efficient rneansin taking their own waters in relation to others to the end that wastage of waterisavoided and that the greatest arnount of available water is put to beneficial use.

- our neighboring state of Colorado, which has water.problerns sirnilar toour own' in the case of city of colorado springs v. Berrderdhas stated:

)
I
(

)
I
\
\
t
I

I

At his own point of diversion on a natural water course, eachdiverter rnust establish sorrre reasonable rneans of effectuating hisdiversion. He is not entitled to cornrnand the whore or a substan_tial flow of the strearn rnerely to facilitate his taking the fraction ofthe whole flow to which he is entitled. schodde v.. Twin Fa1ls Land &WateT 
-Co. , Z?4 U. S. lOZ, l19, 3? 5. Cprinciple applied to diversion of underflow or underground water rneansth"t n inefficient

lnea.ns. of diversion, 
"r.r.hoepth rnto the available water supply that a shortage would occur tosuch senior even though diversion by others did no1 deprete thestrearn below where there wourd be an adequate suppry for the seniorrslawful dernand.

This view is 
.taken 

by the erninent authority on water law, Hutchins:?

on the whole, it seerns obvious that to accord the first appro-' Priator under a ground-water adrninistrative shatute the right tohave the water level rnaintained at the point at which he first purnpsit, or darnages in rieu thereof, so rong as there is an adeguate watersupply of 'equivalent quality availaure lt lower depths frorn which itis feasible to PumP, would unduly cornplicate the adrninistration ofwater rights in the area and rnight seriously curtail the fullest utiLiza-tion of the ground-water supply, for later uses under such a handicaprlay prove to be econornically irnpracticable. This result would beout of line with the purpose of the statute. Accordingly these factorsand irnplications are worthy of consideration in deteirnining the ques-tion of reasonableness of the first appropriatorrs diversion undersuch circurnstances.

That an efficient and practical allocation and regulation of underground watersrequires a recognition of this principle is further indicated by the fact thatseveral of our western neighbors have in substance codifi"a 
"u.JJ;;;.'6"

6. 148 Col. 1458, 366 p.Zd 552, 555 (i961).
7' Hutchins, selected Problerns in the Law of 'water Rights in the west, p. lz9.8. See Colorad.o Revised Sdatutes I963, Section l4g_lg_i; Id.aho Code, Section42-226; Kansas, Sections g?a-7 tl and TLla; Montana, Section gg_Z9lZ; NevadaRevised Statutes, Section 534. ll0; Wyorning Statutes, Section 4l-141, andAlaska Statutes, Section 46. 15.050.

No. ltZll
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W'e perceive nothing i:: ou: startutory'iaw incc,r.sistent w-ith this trruLe
of reasonablenesstr just discl.issed.. nor which cornpeJ.s a concLusion that
owners of rights to use underg.rc.und water have any absolute right to pres-
sure. On the contrary, when our statutes are corrsidered in the light of
the policy considerations herejn disc,.rssed, it seerns rncre in harrni:ny with
the rnajor objective of the law to concl.ude that the rneans of diversion rnust
be reasonabLe and consistent wiih the state of developrnent of water in the
area and not such as to abort the deci.ared purpose of the Law of puiting all
of available water to use.

It is further evident frorn our statutes on this subject that the legis-
lature, in an awareness of the ccrnplexities involved in the regulati.on and
use of underground water, has recog::ized that it is esser:tia!. to !..a,,-e the
benefit of the expertise of the Siate Engineer and his staff who are profession-
ally qualified io rnake such deterrninatio:rs. Hc is given the duty of general
adrninistration and super'-:sion cf waters cf the Staie 6'..d the rrleasuiernent,
appropriation, apportionrner:t a-;:d distri.buii.cn the:ecf. 9 Of parii:utrar signifi-
cance and possible usefulneas here is Sec. 73-4- 14, which enabLes the district
court, in dealing with cornplexities irivolved in such probLerns, when it is
found necessary or desirable, to requrest the assistance of the State Engineer,
andirnposesthe duty on the Ia;cel,, jc ir:vestigate and furnish ai.i. irlorrnation
which the court deerns essentia.!." ru

We are sensitive of the des-j-rability of putting an end to such contro-
versies. But a speedy settlernent, however olherwise desirable, is not
necessarily the best in the long run. What is desirable is the best possible
adjustrnent of the rights of these parties in relationship tc each other, and
without undue or unreasonable burden upon either, and at the sarne tirne serve
the desideraturn of our water law ot putting and keeping to the beneficial use
the greatest possible arnount of avaiLable water. Because it is our judgrnent
that the decree of the district court does not achieve that objecti.ve, and be-
cause of the irnportance of the rights, not only of the parties here in contention, i

but of the policy considerations underlying this proceeding, we feel irnpelled \
to remand this case for further proceedings and settlernent of rights in con- I

forrnity with the principles we have set forth in this opinion. lI The parties f
Ito bear their own costs. (A1l ernphasis added.',t J

CALLISTER, TUCKETT, HENRIOD and ELLETT, JJ. , concur in
the result.

. See Chapters Z, 3, 4 and 5 of Title 73, U. C. A. 1953.
10. See also Secs. 73-4-LI, 73-Z-5 and 73-5- l; and Section 73-3-13 provides
that where protests are rnade as to the use of water the State Engineer is
authorized to hear, deterrnirre and rnake appropriate orders with respect
thereto; and see Sec. 73-3-23 which deals with the repl.acernent by a junior
appropriator (not specifically this case) which states the Itrepl.acernent shall
be at the sole cost and expense of the applicantrrbut adds, rrsubject to such
rules and regulations as the sta;e engineer rnay presc:ibe.rt Of further inter-
est is Sec. 73-5-1, which provides: rrln addition to the power granted the
state engi.neer to appoint water cornrnjssioners . . . the state engineer is
hereby authorized upon his_orvn rnosiln-arl?ny tirnq tc hgi4jr h_ejr.ringhcid a hearing.

)

to deterrnine whelher ihe unr-ie..j::'utrrl'.xrat.r'sr..iDLrl.,i u'i',hir: sr,:h alea is_+:#
e for the existing cLaims. . Upon s_gch hearrng the state engineer

is authorized to rnake fuil ur..'estigation and findings thereorr. If it be found
the water suppiy is inadequat-e {or existing cLairns, he shaL.l divide, or cause
to be divided, by the water corrrrnissioner or water cornrnissicne:s as pro-
vided in this section, the waters u'ithin sr:ch area anlong the severai clairn-
ants entitled lhereto in accorclar:ce with the rigtrts of each respeclivelv.,t
ll. It is our opinion that Sec. 6 of Arr. IX of the Ltrah Constir,-ition which
prohibits a rnunicipal corporation frorn disposing of its water l:ghts or water
system was not intended to apply to an adjudication of water rights in dispute.

-5- No. IIZII


